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I. Introduction

In the early 1900s, Alfred Bettman, a corporate lawyer from Cincinnati,

was dismayed by the municipal corruption he saw around him, and decided that

city planning was the key to reform.  He drafted the first planning legislation in the

country.  That legislation authorized cities to create citizen-dominated planning

commissions and specified that once a commission adopted a plan, the city council

couldn't violate it.

In 1926, he filed with the United States Supreme Court an amicus brief on

behalf of the National Conference on City Planning, the National Housing

Association and others, supporting the constitutionality of zoning in the case,

Village of Euclid, Ohio v. Ambler.  Reportedly, Justice Sutherland was persuaded

by Bettman's amicus brief (and reargument) to change his mind and write the

opinion for the majority holding the Euclid zoning ordinance to be constitutional.

Our Wisconsin Supreme Court had earlier reached the same result in upholding

the City of Milwaukee's zoning ordinance in State ex rel. Carter v. Harper (1923).

In the 80 years since, with the imprimatur of constitutionality, zoning has

spread across the state and the country.  Zoning has been used to protect and

advance many aspects of the public health, safety and welfare.  At the most basic

level, zoning did this by allowing certain things, and by prohibiting or limiting

other things.



II. Wisconsin Zoning Authorizing Statutes

In Wisconsin, the legislature has broadly authorized cities, town, villages

and towns that exercise village powers, and counties to adopt, administer and

enforce zoning ordinances, in order to promote the public health, safety and

general welfare (and morals, for cities; and convenience, for counties).  These

broad authorities are found for counties in section 59.69(1) and (4) of the statutes.

Wisconsin was the first state in the nation to grant counties comprehensive power

to zone rural areas.  Counties have the broad power to regulate by zoning, in the

public interest, such matters as the size and location of structures, the prohibition

or restriction of the erection and location of structures along waterways, and

building setback lines.  Counties are also empowered to zone to preserve wetlands,

to conserve water resources, and to protect scenic beauty.

In 1966, the legislature charged counties with zoning shorelands to help

fulfill the state's public trust responsibilities set forth in section 281.31, the

Navigable waters protection law.    In that section, the legislature declared that is

in the public interest to make studies, establish policies, make plans and authorize
municipal shoreland zoning regulations for the efficient use, conservation,
development and protection of this state's water resources. The regulations shall
relate to lands under, abutting or lying close to navigable waters. The purposes of
the regulations shall be to further the maintenance of safe and healthful
conditions; prevent and control water pollution; protect spawning grounds, fish
and aquatic life; control building sites, placement of structure and land uses and
reserve shore cover and natural beauty.

The shoreland zoning statute is now numbered section 59.692.  The

legislature could have decided to use some other mechanism to protect the public

interest in navigable waters and the shoreland area, but it chose a zoning program



to be administered by counties with DNR oversight.  Consequently, the

constitutional law, statutes and case law that apply to comprehensive zoning

ordinances apply to shoreland zoning regulations as well.

III. Zoning Creates The Unlawful

At the very instant that zoning limited, restricted or prohibited new uses,

activities and structures, zoning created existing uses, activities and structures that

were not consistent with the zoning.  These existing uses, activities and

structures—which would no longer be allowed if new, which would be unlawful if

new—could not just be wiped out with the stroke of a zoning pen.  As the court

said in State ex rel. Convenant H. Bible Camp v. Steinke, 7 Wis. 2d 275, 283

(1959), "Legislatures have generally refrained from requiring an immediate

discontinuance of [pre-existing, no longer lawful] uses presumably because of

doubt that such a provision would be constitutional."

The salvage yard in a newly zoned residential block couldn't just be closed

down.  The cabin too close to the road, the neighbor, or the lake, couldn't just be

razed.  Yet, a new salvage yard couldn't be placed in that residential block; a new

cabin couldn't be placed so close to the road, the neighbor, or the lake.

So, a 3-way balance had to be struck among 1) the property ownership

interests in the existing, no longer lawful use, activity or structure; 2) the level

playing field interests in yet to be established uses, activities and structures; and 3)

the public and community interests in the speedy elimination of pre-existing



unlawful uses, activities and structures that thwart the protective purposes of the

zoning regulation, so as to effectuate those purposes.

IV. Addressing Legal Nonconforming Uses and Structures

I've gone as far as I can without using the word that makes people's blood

boil—but what we're talking about here is nonconforming activities, uses and

structures.  By definition, as soon as you engage in zoning, you create

nonconforming uses and structures.  Zoning poses a built-in dilemma—how can

you be fair to those who've yet to act and who must comply with zoning

requirements when they do act; how can you be fair to those who already acted

without complying with the new zoning requirements because they were not yet

there; and how can you be fair to the community and the public whom the zoning

requirements protect and benefit?

Early and many current zoning ordinances struck this balance (addressed

this dilemma) by allowing existing activities, uses and structures that were no

longer permitted or did not otherwise meet new zoning standards, to continue, but

with some limitation or endpoint.  If the purposes of the zoning ordinances were

going to be achieved (and to be fair to future law-abiding folks), compliance with

the requirements of the ordinances would have to be required for all properties at

some point.

Sometimes those early zoning ordinances established a specific time period

at the end of which nonconforming structures would have to be brought into



compliance with the ordinance.  More often than not, zoning ordinances were

drafted simply to limit the expansion, structural repair and reconstruction of

nonconforming structures.  It was thought that near the end of the useful life of a

building, the owner would decide to replace the nonconforming building with a

conforming building instead of continuing to try to maintain a deteriorating

structure.  It was assumed that waiting until expansion or substantial

reconstruction of the building was needed would mean that the owner had

reasonable use of the nonconforming building over the years, and that the property

owner could plan in an economic fashion to bring the property into compliance

with the zoning ordinance at that time.

V. Wisconsin Nonconforming Zoning Statutes

The Wisconsin legislature has only partly resolved the nonconforming

dilemma.  Under section 62.23(7)(h), cities may not allow a nonconforming use to

be extended, and may not allow structural repairs or structural alterations to a

nonconforming building which exceed 50% of the building's assessed value,

unless the building is permanently changed to conform with the ordinance.

Under sections 60.61(5) and 59.69(1), towns and counties have the option

of using the 50% rule to regulate additions, alterations and repairs to

nonconforming structures.  While the statutes refer to structures used to carry on a

prohibited trade or industry, as shown later the courts have determined that this

language—along with the broad language giving counties general zoning power—



leaves unfettered a county's power, and indeed constitutional obligation, to

regulate so as to limit and ultimately eliminate all nonconforming uses and

structures.  The statute also requires that any nonconforming use that is

discontinued for one year must be terminated.

It's this same combination of a nonconforming use provision and general

grant of zoning power that applies to county shoreland zoning (and that is repeated

in section NR 115.05(3) of the Wisconsin Administrative Code).  That means that

the legislature has left it to the counties to determine, and for shoreland zoning to

DNR to determine on a statewide basis, how to provide for the speedy elimination

of nonconforming uses and structures.  But, counties, and DNR, are not free to let

them continue unregulated.  By statute, constitutional mandate, and common law

(court decisions), nonconforming uses and structures cannot be extended, and they

must be regulated and limited so as to disappear.

It should be noted at this point, that most zoning ordinances, and the

Wisconsin court decisions interpreting them, do not distinguish between buildings

with nonconforming uses and buildings with conforming uses that do not conform

to dimensional zoning standards.  They are all considered to be nonconforming

structures, and are regulated in the same way.  This is particularly true for

nonconforming structures under shoreland zoning, as will be explained later.1

                                                          
1 Court of Appeals Judge Brown in his concurrence in State ex rel. Ziervogel v. Washington County Board
of Adjustment, issued just days after this presentation, explicitly states that structures that violate
dimensional shoreland zoning requirements cannot be distinguished from unlawful uses for purposes of
variance requests.



Four principles emerge from the statutes and constitution, and the case law

that interprets and applies zoning ordinances.

VI. Four Principles From Wisconsin Nonconforming Zoning Case Law

A. Public Nuisance

The first principle:  A legal nonconforming activity, use or structure that

constitutes a public nuisance loses its valid nonconforming protective status and

cannot be grandfathered as legal nonconforming.  While important, this principle

is of limited significance in figuring out how to regulate nonconforming uses and

structures.

B. Prohibition and Regulation

There are three parts to this second principle.  First, nonconforming uses

and structures cannot be extended or changed.  Second, if they are, both the new

unlawful use or structure and the old lawful nonconforming use or structure are

invalidated and must be terminated.  Third, enlargements or improvements that do

not extend or change the use or structure can be limited.

The statutes and case law make it clear that a zoning ordinance may not

allow nonconforming uses or structures to be extended or changed.  Physically

extending a nonconforming use or structure to an unused part of the property may

not be allowed.  In Lessard v. Burnett County Board of Adjustment (2002 WI App

186), the court found that the Lessards could not freely extend their campground

from 21 to 44 RV sites, and quoted from Anderson's American Law of Zoning:



Where an extension of a nonconforming use involves a physical extension of the
use to land not used for the prohibited purpose prior to the enactment of the
restrictive ordinance, the courts have held that the extension violates an
ordinance which in general language prohibits the extension of nonconforming
uses.

Consistent with this principle, in that 1923 challenge to Milwaukee zoning, the

court affirmed the city's denial of a permit to enlarge a pre-existing dairy in a

residential area.

Changing a nonconforming use or structure also may not be allowed—for

only the use or structure that existed when the ordinance became effective is

protected as legal nonconforming.  In Waukesha County v. Pewaukee Marina,

Inc., 187 Wis. 2d 18 (Ct. App. 1994) (called Seitz II), the court invalidated a pre-

existing marina providing mooring and storage for boats, which had been changed

to include a retail store, lounge and sale of boats, lifts and piers.  The court there

said that it was the law in Wisconsin since 1958, if not before, that only

nonconforming uses and structures in place at the time of the ordinance are

protected, but that nonconforming uses and structures cannot be enlarged in

derogation of the general scheme.  

The 1958 case from which this statement of the law was taken is Yorkville

v. Fonk, 3 Wis. 2d 371, involving the extension of a 24-space RV park to 47

spaces on another site.  Similarly, in Lessard, a campground and RV park could

not freely be changed and extended to a much larger RV park only, and the court

said that they county may properly limit its recognition of nonconforming uses to

only those in effect at the time the zoning law became effective.



When an owner extends or changes a nonconforming use or structure, the

pre-existing nonconforming use or structure loses its legal protection, and the local

government may terminate the entire nonconforming use—meaning both the pre-

existing lawful use and extended or changed unlawful use.  In Seitz II (the

Pewaukee Marina case), the court ruled that all legal nonconforming uses or

structures are invalidated by an illegal change or extension, and that this result is

consistent with the policy fostering the eventual elimination of nonconforming

uses and structures.  Cases stating and applying this proposition include State ex

rel. Brill v. Mortenson, 6 Wis. 2d 325 (1959) (pre-existing woodworking to meat

processing); Yorkville (24- to 47-space RV park); Jefferson County v. Timmel, 261

Wis. 39 (1952) (pre-existing farm gas pumps to new pumps and store 50 feet from

old pumps in conservancy district that allows residential uses only); Village of

Menomonee Falls v. Preuss, 225 Wis. 2d 746 (App. 1999) (added commercial

garage to residence in area zoned industrial, resulted in loss of old residential and

new commercial use).

Finally, counties can (and as explained later constitutionally must) regulate

enlargements or improvements of nonconforming uses or structures so as to limit

them and lead to their eventual or speedy elimination.  In Seitz II (the Pewaukee

Marina case), the court ruled that counties can monitor valid enlargements or

improvements to make certain that the improvements meet the goals of the

community as articulated in the authorizing statutes and ordinances.  In Waukesha

County v. Seitz (Seitz I), 140 Wis. 2d 111 (Ct. App. 1987), where the court allowed



an increase in the number of slips approved by the DNR (with no extension or

change on Seitz's property), there was no evidence that the enlargement violated

any ordinance provision, like a 50% rule.  The court strongly suggested that had

there been some such evidence, it would have applied that limit.

The 1993 Marris v. City of Cedarburg decision, 176 Wis. 2d 14, in which

the court tries to provide guidance in applying a 50% rule in a non-shoreland

zoning context, is consistent with this recognition of counties' and cities' authority

to regulate so as to limit lawful improvements to nonconforming uses and

structures.  The court in Marris said that although a county or city may allow some

structural repairs in the form of reasonable renovations to prevent deterioration,

repairs are also to be restricted to ensure that the life of the structure is not

extended indefinitely.

In sum, as the court said in Seitz II, the spirit of zoning is to restrict

nonconforming uses and structures and to eliminate them as speedily as possible.

While Wisconsin courts have protected the right of property owners to continue a

nonconforming use or nonconforming structure for a reasonable period of time

after new zoning ordinance provisions take effect, the courts have clearly held that

the owner of a structure or property with a nonconforming use does not have the

right to extend or change the nonconforming use (except to bring the property into

compliance with current standards).  

Nonconforming structure provisions are intended to protect only the use

and the structure that existed at the time the regulations took effect, while placing



clear limits on the expansion, alteration and structural repair of those uses and

structures to ensure that eventual compliance with the ordinance is achieved.  This

is why such concepts as restrictions on changes in use, discontinuation of the use,

destruction or abandonment, amortization of nonconforming structures and the

50% rule have been introduced over the years.

C. Nonconforming Power

Local governments have clear authority to restrict nonconforming uses and

structures, both to prohibit as unlawful enlargements that change or extend

nonconforming uses and structures, and to regulate so as to limit lawful

enlargements.  The courts have found this authority since that 1923 Milwaukee

zoning case; and in Brill (1952); and more recently in Seitz II (1994); Schroeder v.

Dane County Board of Adjustment, 228 Wis. 2d 324 (Ct. App. 1999) (mineral

rights); Molitor v. Rusk County Board, 2001 WI App 224 (side lot setbacks).  This

power includes the power to require variances for improvements to buildings

beyond setbacks, to impose a 50% rule on structural repairs, to bar additions.  

In the 1923 Carter v. Harper case, the court upheld the validity of the

ordinance provision prohibiting the enlargement of a pre-existing dairy plant in a

residential area.  In Seitz II, the court held that the statutes give counties the

authority to enact ordinances regulating expansions or enlargements—more

specifically, that counties can prohibit invalid extensions and changes and regulate



valid enlargements, as through a 50% rule. As the court said, "Such is part of the

general practice of zoning."

D. Equal Protection

Zoning ordinances must limit, so as quickly to eliminate, nonconforming

uses and structures because they would violate equal protection if they did not.

The Wisconsin Supreme Court has held that it does not violate equal

protection to require future buildings to conform to ordinance requirements while

allowing pre-existing nonconforming buildings to remain out of conformance.

Jelinski v. Eggers, 34 Wis. 2d 85 (1967) (rejecting new garage 2 feet from lot

line).  

Conversely, it would violate equal protection to allow all pre-existing

nonconforming uses and structures to remain unregulated and permanently

present.

The United States Constitution and the Wisconsin Constitution both require

equal protection of the law.  State and federal courts have interpreted these

constitutional guarantees to require that zoning restrictions must be uniform for

properties in the same district that are similarly situated, unless there is a

reasonable basis for different treatment.  While a legal nonconforming status

reasonably supports different treatment from new uses or structures, that status

does not reasonably support no regulation or limitation.



In Katt v. Village of Sturtevant, 269 Wis. 638 (1955), the Wisconsin

Supreme Court held that a village ordinance making it unlawful to maintain mink

or other fur farms within the village, but also providing that the ordinance does not

affect any such business established and operating prior to its passage, was

discriminatory.  The Supreme Court stated: "Ordinances that are discriminatory

are held to be void within the prohibition of the equal-protection provisions of the

federal and state constitutions. "  See also Boerschinger v. Elkay Enterprises, Inc.,

32 Wis.2d 168 (1966).  A zoning ordinance that attempts to create requirements

that are applicable to new construction but will never apply to existing structures

would be unconstitutional.  In the long run, all property owners must be treated

equally.

The courts in Wisconsin, and in other states, have held that it is reasonable

for a property owner with an existing nonconforming structure to be allowed to

continue to use the structure for a reasonable period of time after the ordinance

that makes it nonconforming takes effect, but after that time the property is to be

brought into compliance with the zoning ordinance.  If there are no limitations

placed on the expansion, improvement or structural repair of nonconforming

structures, the owners of the properties with nonconforming structures will enjoy

different treatment under the zoning ordinance than the owners of properties who

propose to build new structures.  The zoning restrictions would not be uniformly

applied to all properties.



In sum, as the court warned in State ex rel. Peterson v. Burt, 42 Wis. 2d

284 (1969), ordinances should not be given an interpretation that would permit an

indefinite continuation of the nonconforming use.

VII. Nonconforming Regulation And The Purpose of Shoreland Zoning

In the last 4 days, I reviewed every case in Wisconsin containing the word

"nonconforming."  I noted that in the earlier cases, corresponding to the earlier

stages of zoning, the disputes typically involved efforts to continue clearly noxious

uses, such as salvage yards or manufacturing facilities in residential areas.  No one

would dispute that a salvage yard is not good for your basic city block, and no one

would question limiting the continuation, and blocking the enlargement, of a

salvage yard there.  No one would go out of their way to figure out how to let that

salvage yard stay too long because it is so clearly inconsistent with and harmful to

the residential area.

Under controlling law, structures in the shoreland setback are no different

or less noxious.  More recent cases address unlawful variances to let these

nonconforming structures be improved or enlarged.  These cases reflect the

disconnect between at least some people's expectations, where the public harm is

less visible and immediate, and what the law requires.  You have already heard, or

will hear, from DNR staff that the science, both in Wisconsin and across the

country, shows beyond dispute that construction, development and impervious

surfaces within 75-100 feet of the water destroy or impair the very thing that gives



the property its added value, and that is protected for the public by constitutional

and statutory mandate—the water as a resource for use and enjoyment by all.  

So, it should be questioned why one would go out of their way to figure out

how to let a nonconforming structure within the setback stay too long or be

enlarged.  What would you let a salvage yard do to keep intact protection of the

residential area?  What will you let the owner of a structure too close to the water

do to keep intact protection of the water?

The court in Marris (involving changes and additions to a nonconforming

business building in a residential area) tells us that the key to setting and applying

rules limiting nonconforming structures is the purpose of the shoreland ordinance.

It is the purpose that should guide a zoning authority in determining what

improvements to prohibit, to limit, and to allow freely.  You may find that a 50%

rule based on value does not serve this purpose very well.  At the least, that

owners of more expensive homes can undertake more extensive alterations, makes

no sense in light of the underlying purposes of nonconforming and shoreland

zoning regulations.  In your next session, I'm sure you will come up with other

problems with the 50% rule.

So, how do alternatives stack up keeping mind the purposes of shoreland

zoning and the shoreland setback in particular?  Prohibiting any additions appears

to be consistent with those purposes.  Allowing unlimited improvements within

the footprint does not.  Nor does allowing landward additions only.  Prohibiting

any enlargement of the footprint and limiting repairs within the footprint may be,



as may buffers and mitigation efforts in combination with prohibitions and

limitations.  That's your challenge, which you have apparently chosen to accept.

VIII. Postscript—State ex rel. Ziervogel v. Washington County Board of
Adjustment (WI App 2003)

A few days after I gave this presentation, the court of appeals issued this

decision, recommended for publication, affirming the denial of a variance for a

second story addition to a house 26 feet from Big Cedar Lake.  In his concurrence,

Judge Brown expressly acknowledged the authority, indeed obligation, of counties

to limit and prohibit continuing and enhanced violations by nonconforming

structures on shoreland zoning requirements.  Judge Brown expressly recognized

that nonconforming structures are no less trivial than, and cannot be distinguished

from, the noxious nonconforming uses of early zoning cases. 

Finally, Judge Brown noted that most riparian owners understand that these

nonconforming structures be strictly regulated, and agree with the legacy of Just v.

Marinette County, 56 Wis. 2d 7 (1972).  In his words, the court has since "built on

the cornerstone laid down in Just, the cornerstone being that the right to own

riparian property brings with it a duty of restraint unless there can be 'no

reasonable use' of the property without granting a variance."  His concurrence

gives added heft to the analysis, and added weight to the conclusions set forth

above.
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